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Introduction
May | begin by thanking Kingston and Wandsworth Friends for inviting me this evening to talk about prisoners’
rights, and, in particular, prison conditions in Wandsworth Prison.

Having studied and written on prisoners’ legal rights for over 30 years, my talk is about the legal protection of
such rights, and especially the legal (and political) dilemma of recognising, protecting and maintaining such
rights. Therefore, | must admit to a lack of expertise in many of the practical problems facing prisoners’ rights,
and especially those facing prisoners, and prisoner’s families and prison staff at Wandsworth Prison. Those issues
are, no doubt, the expertise of our other speaker, and many of the audience here tonight, and | look forward to
their observations, views and questions.

What | hope to bring to this evening’s debate is not simply a knowledge of the legal framework and case law of
prison law and prisoners’ rights. That would hardly engage the audience, or engage me in the real issue that we
are facing, and have faced for 200 years: why are prisoners’ rights, and in particular prison conditions in such a
deplorable state. Instead, my talk will concentrate on the potential, but ultimate failure, of the law and legal
system (national and international) to address and solve these issues.

The talk will soon focus on the legal position relating to prison conditions, but first, | wish to identify a number
of dilemmas in relation to the protection of prisoner’s rights, which have combined to make their recognition
and enforcement difficult. This will involve some, brief, discussion on prisoners’ rights on release and recall,
prison discipline, family, private and sexual life, and their democratic rights of freedom of expression and the
right to vote. This will establish the context for the fuller discussion of prison conditions, particularly at this
prison.

What are prisoners’ rights, and why protect them?

In term of human rights, ‘prisoners’ rights’ refers to those rights guaranteed to every person under treaties
such as the European Convention on Human Rights —including the right to life, freedom from torture or other
ill treatment, the right to private and family life and freedom of thought, conscience and religion and freedom
of expression. Prisoners’ rights also include a right to decent accommodation, food, and clothing, available to
prisoners as human beings.

The prisoner may also claim a right to be treated equally with others who are not imprisoned, and to enjoy
access to rights despite incarceration; thus, prisoners demand that the law’s boundaries do not stop at the
prison gates. A prisoner may also claim enhanced rights, over and above the rights enjoyed by persons who are
not incarcerate. This is based on the arguments that prisoners are particularly vulnerable to the power of the
prison authorities and abuse, or that given the nature and purpose of imprisonment they should be provided
with extra resources and opportunities in order to achieve rehabilitation and movement back into society.

These rights cover a great number of situations encountered regularly by prisoners in the prison environment:
® prisoner safety and the right to life (including suicide prevention and attacks from fellow prisoners);

safe and humane prison conditions;

fair prison disciplinary proceedings (including measures to secure good order and discipline);

family and other visits (including the right to enjoy private and family life);

access to legal and other correspondence (including the right to petition the courts and other
mechanisms);



® the right to release from prison (including the imposition of minimum terms and whole life
sentences);

® the right to free speech (including access to the media and the right to vote).

One argument in favour of prisoners’ rights is that the prisoner retains his status as an individual human being.
This argument, based on the inherent dignity of the person, is the main basis of many prisoners’ rights treaties,
and should be included in national legal systems. This recognises the right to life and safety in prison, and
freedom from inhuman and degrading treatment and punishment, and is predicated on the assumption that a
civilized society accepts the inhumanity of treating prisoners differently from other human beings. A further
argument is that the protection of prisoners’ rights is necessary to uphold the rule of law, demanding that not
only individual rights are adequately protected by the state, but that public bodies are sufficiently regulated by
notions of fairness, decency accountability. This demands that prison authorities, including prison officers and
administrators, and politicians charged with duties relating to prisoners, should not be exempt from legal
regulation.

Indeed other public benefits may result from the protection and enjoyment of prisoners’ rights. If the main
purpose of imprisonment is to rehabilitate and improve the behaviour of the prisoner, there may a great deal
of public good to be gained from allowing prisoners certain rights, such as freedom of association with others,
contact with their family and friends, and access to newspapers and television. These rights will assist the
prisoner’s effort to equip them to life on the outside, and access to training and re-offending programmes will
reduce the possibility of re-offending and thus protect society’s interests. Prisoners who are exposed to a
system based on arbitrary and uncontrolled public power are likely to practice such a system both inside and
outside prison. In addition, the enjoyment of certain rights by prisoners influences other people’s rights: a
prisoner’s right of free speech or to vote can facilitate press freedom and the public right to know, and the
right to correspondence and family life obviously influence the rights of the prisoner’s family and friends.

The dilemma of protecting prisoners’ legal rights
Despite the above justifications and a reasonably comprehensive framework for their protection, some schools
of thought advocate why prisoners should not have rights, or why their rights should be restricted.
‘Prisoners’ rights are difficult to protect due to the focus in this country of the news media, the public,
politicians, and even judges, on punishment rather than rehabilitation.’

Thus, many, including people in positions of authority, believe that prisoners do forfeit their right to equal and
fair treatment, particularly where the prisoner has violated other people’s rights and dignity. Further, any
treatment afforded to prisoners should be the subject of discretion, administered by the authorities and
dictated by the morals of society. The idea that a prisoner would be able to bring legal proceedings whilst in
prison, challenging the legality of restrictions of their rights, is, to many, repugnant to their idea of social
justice. So too is the idea that prisoners should have legal expectations of free speech, the right to vote and
various aspects of private and family life and autonomy.

Although these arguments are rejected by human rights law, the legal system still provides some acceptance
that imprisonment involves a certain degree of forfeiture, restriction and even degradation that will not
necessarily violate the prisoner’s human rights. Thus:

® prison conditions must exceed the inevitable harshness associated with imprisonment;
® the duty to protect life and safety is qualified by accepting that prisons are dangerous places;

® prisoners must accept restrictions on prison visits, private and family life, free speech (including the
right to vote) and the media because of their status and the need to preserve good order and
discipline, as well as satisfying public opinion on matters of punishment and prison conditions;

® some questions on lengths of imprisonment and ultimate release fall into executive decision-making
These factors, combined with economic cutbacks, staff shortages and the use of prisons and prisoners to score
political points to encourage a popular ambivalence or opposition to prisoners’ rights all present effective ways

to thwart the protection of prisoners’ rights.

Prison conditions and the law: the dilemmas of enforcement



Prisoners are often subjected to unsatisfactory and sometimes unlawful conditions, which fail to meet
necessary legal and international standards with respect to accommodation, food, health care and recreation,
together with more specific concerns such as the effect of solitary confinement on prisoners’ mental and
physical welfare.

Despite existing legal duties, there may be a general reluctance on behalf of the state and the public to offer
them conditions that appropriately care for their health and well-being. This stems from the idea that prison
conditions should be inevitably harsh, as part of their punishment (a view partially accepted by the judiciary). It
is further defended by financial and resource arguments (largely rejected by the judiciary, but having an
enormous impact on practical enforcement). Further, despite the existence of international and regional
instruments pertaining to basic prison conditions (Art. 3 ECHR, and various regulatory schemes, such as the
European Committee of Torture and the European Prison Rules), effective challenge to inhuman and degrading
conditions in prisons has been limited.

All these processes have their limitations: the judiciary can only deal with cases that are brought before it
(largely by individual prisoners), and their role on standard-setting and education is restrictive; monitoring
bodies and processes are not, at least directly, legally binding, and considered by the judicial bodies only to a
limited degree. However, although such reports are not strictly enforceable on the member state, they can
inform domestic practice and have been used by judicial bodies such as the European Court of Human Rights
to inform its jurisprudence in cases where prison conditions and practices are challenged under Article 3 of the
European Convention on Human Rights.

Judicial enforcement of acceptable prison conditions in line with internationally accepted standards faces a
number of specific difficulties:

® The fact of lawful imprisonment itself might lead to a re-evaluation of the standards expected in
prisons and the acceptability of certain practices such as isolation or poor living and sanitary
conditions, which outside the context of imprisonment might be regarded as inhuman and degrading.
Thus, judges will have to distinguish treatment or conditions that are part and parcel of the harshness
of incarceration from treatment or conditions which impose an unacceptable detriment on the
detainee so as to constitute a violation of human rights;
Thus in a recent case from Northern Ireland, it was stated that: being held in a cell with 3-4m?
personal space with a toilet that was semi-partitioned did not meet the threshold necessary for
inhuman and degrading treatment

® Second, judicial bodies might take into consideration the dangerousness of the offender and the need
to guarantee prison order and public safety in assessing whether international standards have been
violated; particular with respect to solitary confinement and segregation;

® Thirdly, as acceptable and decent prison conditions depend essentially on economic resources as well
as the willingness of the state institutions to abide by international human rights standards, judges
may be reluctant to challenge conditions claimed to be in breach of those standards;

® Fourth, judicial bodies are in general reluctant to interfere with prison managerial decisions,
particularly where any decision might affect the allocation of resources (political or managerial issues,
rather than legal). This reluctance is heightened by the desire of the European Court to respect the
member state’s autonomy in respect to its own penal policy. Thus, the Court were wary of setting
standards in this area, preferring to interfere only when there was evidence of systematic and
deliberate ill treatment, and to leave standard setting either to the domestic authorities or other
international or regional regulations, such as the European Prison Rules.

What then is the threshold of liability?
‘Arousing feelings of anguish and inferiority capable of humiliating the prisoner’ (degrading)
‘Causing either actual bodily injury or intense physical and mental suffering’ (inhuman)

The courts can find violations in the absence of bad faith, deliberate ill-treatment or any positive intention to
humiliate, and have set fluid standards of acceptable treatment. In one case, the European Court found a
breach when a prisoner had to spend a considerable part of each day practically confined to his bed in a cell
with no ventilation and no window, and had to use the toilet in the presence of another inmate (and be
present while the toilet was being used by his cellmate). In particular, cases where prisoners have to endure



overcrowding and poor sleeping conditions that result in or exacerbate physical ailments are likely to cross the
threshold.

Cases are usually decided on the cumulative effect of the conditions, rather than the breach of any standards
relating to any particular aspect of such conditions, such as the minimum space that should be allowed to each
prisoner. However, the European Court has been willing to intervene in cases of overcrowding and find a
violation of Article 3 in cases where such overcrowding is caused by systemic problems inherent in that state,
although there is no bright line rule for the amount of personal living space, which, if fallen below, would
result in a violation of Article 3.

However, judges appear reluctant to make an authoritative ruling on specific aspects of prison conditions, such
as solitary confinement, sanitary facilities, or even the incarceration of physically and mentally incapable
prisoners, preferring instead to decide cases on an individual basis and concentrating on the impact of those
conditions on individual prisoners. With respect to sanitary conditions, the European Court has stressed that
access to appropriate toilets and maintenance of good hygiene conditions are essential elements in an
environment for humans, and that prisoners had to have easy access to sanitary facilities in which their privacy
was protected. That does not establish any general prohibition regarding the adequacy of in-cell sanitation or
the unacceptability of the ‘slopping-out’ procedure in every case: each case will turn on its facts.

More generally, the conditions must be so intolerable that they cross the necessary threshold thresh hold. In
one case, overcrowding, poor sanitation and washing facilities, poor catering, a lack of access to medical
treatment and limited meaningful activities for prisoners, although there was access to books and newspapers
and organised cultural and recreational events, did not amount to a breach. The duty on the state was to
detain a person under conditions that were compatible with respect for his human dignity of an intensity
exceeding the unavoidable level of suffering inherent in detention.

The conditions in Wandsworth Prison

Unsafe and inhumane conditions at HMP Wandsworth

In its recent report, the Independent Monitoring Board (IMB) of HMP Wandsworth reported that conditions in
HMP Wandsworth reflect the failures of the prison system as a whole, and that there had been no real
progress in resolving problems caused by years of underinvestment in the fabric, facilities and staff at the
prison.

It noted:

e The shortage of available staff seriously undermined the ability of the prison to function
effectively. The percentage of available officers rarely reached above 50%.

Is this a breach of human rights, or a failure to perform effectively?

e The prison was not safe: violence levels continue to rise. Assaults rose by over 20% in all areas.
There is a legal duty to safeguard prisoners and staff from assaults, but the attacks must be
sufficiently foreseeable. However, if the threat is perpetual and no efforts are made to respond and
improve safety there could be a breach.

e Conditions remained inhumane, with serious overcrowding in Victorian buildings where the fabric
continues to deteriorate. Prisoners are being failed and most have a severely reduced chance of
rehabilitation upon release... we are told there is significant investment in the prison system, but
we see little evidence of this in Wandsworth.

Some of these issues relate to performance and improvement in facilities: rehabilitation is not a legal
duty and a lack of investment does not necessarily equate with a breach of human rights. However,
overcrowding and deterioration of buildings could amount to inhuman and degrading conditions.
(Wandsworth was built in 1851 to accommodate 900 prisoners; the prison now holds 1,600 prisoners
in a Victorian-era facility).

e The prison repeatedly had no heating or hot water during the winter months and cells were
regularly flooded leaving inmates to endure several weeks without a full kit change. Overcrowding
was a significant problem with most men sharing stalls designed for single occupancy.

This could give rise to inhuman and degrading treatment, perhaps in culmination with other
conditions



e Prisoners had easy access to contraband, discussing the confiscation of more than 300 mobile
phones and around five litres of illicitly brewed alcohol every day. Drones were being used to send
goods over the prison walls.

This is a question of prison security rather than prison conditions, and stories like this fuel political
and public opinion against prisoners and prisoners’ rights.

Moving forward: resolving the prison conditions’ catastrophe

It is clear that the various legal and non-legal mechanisms for recognising and upholding civilised and
acceptable prison conditions, although enjoying some success, has failed. What is required are adequate
resources, and a re-thinking of how many and which individuals go to prison and the overall purpose of
incarceration.

For effective legal protection, standard setting has to be supported by introducing specific legal duties on
prison authorities to uphold human rights in prisons and other places of detention. This should be enforced as
legal public duties (rather like equality duties imposed on public bodies), and augmented by individual and
group legal challenges before the domestic and European courts, and by the existing monitoring bodies and
processes.

The European Prison Rules (2006) provide that all persons deprived of their liberty shall be treated with
respect for their human rights. In addition, recent EU initiatives, including the European Commission’s 2011
Green Paper on strengthening mutual trust in the European judicial area, and the European Parliament’s
resolution on detention conditions, should be adopted. This posed two questions for public consultation with
respect to prison conditions:

1. (Question 9) How could monitoring of detention conditions by the member states be better
promoted, and how could the EU encourage prison administration to network and establish best practice?
2. (Question 10) How could the work of the Council of Europe and that of member states be better

promoted as they endeavour to put good detention standards into practice?

This would provide an initiative for spending at national and European levels to ensure that all places of
detention can secure humane conditions. Yet, without the legal, political and public will to respect the purpose
of imprisonment (apart from sending people to prisons as punishment), and the dignity of prisoners, even
these initiatives will fail.



